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New York State’s Role
in the Creation and Adoption
of the Bill of Rights

By BETSY L. ROSENBLATT

A college studens of the 1990s ponders the great events that rook place
in New York and in the Union, rwo centuries ago. Bexsy Rosenblatr of Plea-
sane Vblley, New York, is a student ar Williams College.

Oh the fifteenth of December, 179, the United States of America
adopted the Bill of Rights. Two hundred years have passed, and
the document has endured as one of central importance to
Americans. Its creation and ratification were not easy, but rested
on the same tenwous strings and divided opinions that held the bud-
ding United States of America together while allowing the advent
of the “more perfect union™ that the writers of the Constitution

What was New York's role in the creation and ratification of the
Bill of Rights? New York did not write the document, or even pro-
pose most of its clauses. But New York's role was powerful and
instrumental: it helped 10 convince the other states and the first
Congress that a bill of rights was necessary for the future of the
country. It is perhaps not too much to say that without New York’s
cfforts, we might not have the Bill of Rights at all.

New York was, in October 1787, a relatively populous state, with
a busy harbor in New York City, plenty of farmland upstate, a
healthy commercial environment under Governor George Clinton,
and a generally negative attitude toward the Constitution, which
had just been completed in Philadelphia’ The New Yorkers did

1. See Sol Wacheler snd Swphen L. Schechter, “Liberty and Property. New York and
the Origins of American Constinstionalism.” i New York and the Union: Contributions
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New York Antifederalists were no less discomfited by the absence
of a bill of rights. Would the strong ceatral government take away
the power of the individual in the process? Would the judicial system
conduct unfair trials like the ones that had been made famous in
Salem, Massachusetts? What about punishmeats for crimes? Could
accused criminals be tortured? Would an accused be made to stand
trial more than once for the same crime? Were the numerous civil
Litigants in New York entitled to jury trials? Would New Yorkers
be made to quarter troops in their homes as they were required
10 do under British rule? Would the federal government, which was
already deep into war debt, overborrow? Would the federal govern-
ment create unfair monopolies? Would the President be able to
dechxemrﬁalhw?Caﬂdthcpoliceﬁeelymmhhoms,ume
British had done? Would the Puritans in Massachusetts or the
Anglicans in South Carolina try to force their religious views on
New Yorkers? Could the fiederal government trespass on the free-
doms of the press and speech that were so dear to New Yorkers?
These and many other questions remained to be answered before
they would agree to the proposad Constitution 4

The Antifedenalists presented a number of arguments in opposi-
tionwtheﬁcundﬁxmoftbepmposedcomdmﬁon,butthey
stressed the document’s lack of a bill of rights that would protect
the citizen from the actions of a new federal government. Through
the years, in peace and war, New Yorkers had gained a number
of rights that were fixed by tradition or expressed in a number of
documents that dated back to New York's Charter of Liberties,
created by the New York legislature in 1683. The document guaran-
teed New Yorkers freedom of speech and religion, trial by jury,
separation of church and state. It was the first colonial docament
% provide for grand jury indictroent and o protect the citizen against
the quanering of troops in private houses in peacetime. It also stated
that no one could be injured in his person or property except by
“'due course of law”—a precursor of “due process,” which became

Abtsharn Bloodgood. Gysbert Marselus, Peter Yates, Dirck Vao Schoonhoven, Jacob
Roscboom, Richard Busk, and Peter

4. Bernard Schwastz, The Grear Rights of Mankind: A History of the Bill of Rights (New
York: Oxford University Press, 977), 147-150. Al) of these questions and more were dealt
with in the proposed amendmenss of the New York ratification document.




George Clinson in laser years. Oil on canvas, by Exre Ames. Cotlections of the
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a central concept in American law. The Duke of York vetoed the
Charter of Liberties in 1684, but various of the rights expressed
in the document were restated in later documents and petitions.

By mid-July, after nearly a month of vigorous debate, the posi-
were determined to endorse the Constitution as quickly as possi-
ble. Ultimasely, both camps realized that a compromise would have
to be resched.

As the struggie in Poughkeepsie dragged on, other states had
already ratified the Coastitution. Alexander Hamilton and other
fervent Federalists hoped that the resolve of the Antifederalists
would be weakened when they learned that nine states—the nom-
ber needed 10 activate the new instrament of government—had rati-
fied. At his own expense, Hamilton arranged for express riders
to bring word o Poughkeepsie that New Hampshire, the ninth state
1o do s0, had ratified the Constitution. A similar acrangement
brought the news that Virginia, a large and influential state, had
also ratified. The actions of New Hampshire and Virginia were
extremely significant, whether the New York Antifederalists im-
mediately acknowledged it or not, but the announcements also in-
formed New Yorkers that New Hampshire and Virginia had at-
tached lists of suggested amendments to their ratifying documents. $

It became cvident that the Federalists would have to make some
concessions if New York were to ratify. They would ultirately have
to promise to lobby for amendments at the first Congressional ses-
sios, and, even more importantly, they would have to agree to the
composition and distribution of a “circular letter,” asking the other
states to consider a second Constitutional convention.

One of New York's leading Antifederalists, Melancton Smith,
lived in Dutchess County and also owned land in Queens. In the
later stages of the Poughkeepsie ratifying convention, he wrote

5. Sou Willism A. Folf, I777: The Polisical Revobutioss and New York's First Constitusion
(Almsy: N.Y. Suse Bicosserwial Comeniesivn, 5777), 14-36; Schwartr, Bl of Rights, 4244,
SR For seadies of New York and its role in racification, sve Sscphen Schechier, The Reluc-
Swint Pillar (Troy, N.Y.: Reasell Sage Colicge, 1985); Linds Grazx DePauw, The Egvanch
Pillar (Bhacs: Cormell University Press, 1966), csp. pp. 214~64.

6. Gaspare 1. Saindino, *The Federal Bxpress.” in Schechier xad Bernsteia, New York
and the Union, 326-41; Schechwr, Reluctawt Piliar, 14-15.
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After long investigation and mature deliberstion, a Majority of the Coo-
vention cannot approve the system in its present form. . . Their regard for
the common good impel them 10 preserve the Untion—The Convention have
the firmest confidence in the common councils of the people and well found-
ed hopes that all the pecessary amendments will be produced from their
further deliberations.”

Just as the Federalists recognized the need to concede some ground,
most Antifederalists came to realize that they would eventually have
to yield. After hearing of Virginia’s and New Hampshire's ratifica-
tion and realizing that, since the ninth state had already ratified,
the union was a certainty, Smith admitted that “‘Amendments could
best be secured if New York joined rather than rejected the Union.”
Thus, in late July 1788, the coavention moved toward ratification
and began drafting amendments.$

Smith suggested that New York accept the new government “in
full confidence” that amendinents would be passed as soon as possi-
ble. Previously, he and his followers had agreed only to a condi-
tional ratification, which would enable New York to secede from
the union if amendments were not adopted. This change of wor-
ding was enough t nmster the votes for New York to become a
member of the new union of states.® But it was a somewhat reluc-
and wrote the lengthiest ratification document of any state. They
also decided to place the proposed amendments at the beginning
of their document of ratification, before they stated their accep-
tance of the Constitution, instead of after, as all of the states before
them had done. This was a subtle but meaningful point.

Most of the fifty-six suggestions echoed sentiments expressed
earlier by othier states. Only two contributions that appear in the
actual language of the Bill of Rights originated with New York:
the “double jeopardy™ and “due process” clauses. Although New
York was not the first or the only state 10 assure that persons ac-
cused could not be tried twice for the same crime, it was the first

7. ln Melancion Smith Papers, Folio 9. pp. 2-3. New York State Archives.

2. Stginon Lynd, Ancjoderutiom in Duschess County, New York (Chicago: Loyola Uni-
versity Prems, 1962), £3: DePusw, Elevensh Aillar, 218.

9. Robin Brooks, “hlexsnder Harmilion, Meluncton Smith, and the Ruification of the
Constination ia N.Y..” The William and Mary Quarseriy 24 (I967): 350.

0. Schwactz, Bl of Righes, 150,
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A pencil skeich of Molancton Smith. From Fiske, The Critical Period in
American History (7888).

state to propose the concept in its ratification document.’! The
phrase “due process of law,” however, is specifically from New
York. This wording was prefecred by James Madison when he wrote
what was © become the fifth amendment: *, . . nor shall any per-
son. . .be deprived of life, liberty, or property without due pro-
cess of law” This language is perhaps the most-often cited of the

8. In April of (788, 3 minority in the Maryland ratifying convention wanted ® sitach
a listof suggestod amendrments, including one on double jeopandy. o the siate’s vitification
posed amendments, including onc relating w double jecpawdy, in pamphiet form. The
Maryland instrument of retification, passed.ca April 26, did not inclede a list of suggested
amendments. See Schwartz, Bl of Rights 129-31, 151-53
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Constitution to date, appearing in almost every aspect of American
law.

Madison probably chose these particular words because they im-
plied more than did the phraseology of the other states’ sugges-
tions, “law of the land™ and “‘procedure established by law.” “Due
process™ implies a restriction on Congress that “law of the land”
does not: when Congress enacts 3 law, it does not automatically
mean that it is proper. Laws must fit within the boundaries of “due
process.” The judicial system can interpret whether a law or an
act satisfies “due process.” This adds to checks and balances. Ac-
conding to historian Bernard Schwartz, the first known American
constitutional provision to use the term “due process of law” was
New York’s Bill of Rights proposal.12

Those two points were New York's only outward contributions
to the Bill of Rights. The rest of New York's role was much less
visible to the reader of the Bill of Rights, but vastly more impor-
tant: New York was pivotal in creating the atmosphere of change
that allowed the Bill of Rights to be created. Before New York's
ratifying convention was over, Virginia, Massachusetts, South
Carolina, and New Hampshire had already offered amendments.
But the other six ratifying states had done so unconditionally, with
Do written reservations or suggested amendments. A few states-
men thought a declaration of rights could actually be injurious to
the union, and even more of them simply thought it unnecessary.
Even Madison, the eventual author of the Bill of Rights, was in
no rush 10 amend the Constitution: “Let the enemies to the System
wait unéill [sic] some experience shall have taken place, and the
business will be conducted with more light as well as with less
M'WS

The New York Antifederalists, though, wanted the amendments
to be instituted speedily, before the new government would have
any chance to sacrifice the liberty of Americans. Before writing
their matification document and sending it to Philadelphia, New
York had already composed and sent the “circular létter” to all
of the other states, by courier, pressing for a second Constitutional

2. Schwartz, Bill of Righus, 198

3. Robort Alles Rutland, The Birth of the Bill of Rights, I776-1791 (Chape! Hill, N.C.:
The University of Nocth Carolina Prass, 1955), 189
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Founding of the Government of New York Sute (Poughkeepsie, 1938},

convention. This letter, a statement of the need for amendments,
was the first of its kind, and it had a great impact on the actions
of all of the states. Many replied promptly, agreeing with the need
for amendments. Even before they ratified the Constitution, the
New Yorkers knew that they would have help in the attempt % secure
amendments from Virginia, North Carolina, Massachusetts, and
Rhode Island '4

Some of the Federalists who had earlier thought amendments
unnecessary began to realize that the new Coastitution was not a

M. Rutland, Bl of Righes, 188
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sacred, unchangeable compact. They started w consider amend-
ments as a possibility. Others feared the dangers involved in a sec-
ond Constitutional convextion. The original Constitution had been
erected on a thin thread of compromise, and new debates could
deadlock the reframers forever. For that reason, the prospect of
amendments, these Federalists reasoned, was better than reconven-
ing. Even many of the Antifederalists in New York were appre-
heasive that a second convention could destroy not only the Con-
stitution but the union as wefl.'s

Following the first federal elections, in 1789, Federalists, who
had originally rejected the idea of a bill of rights, came w0 recog-
nize the force of Antifederalist seatiment, and feared that this great
power could force a second convention.'® Antifederalists, once a
unified force against the Constitution, had begun to split within
their own ranks. The most fervent Antifederslist faction, led in
Virginia by Patrick Henry and in New York by George Clinton,
opposed the idea of 2 bill of rights because it would draw atten-
tion away from the nced for more substantial, structural changes
© the Constitution. On the other hand, the more conciliatory, larger
group of Antifederalists believed that a bill of rights was probably
the biggest concession they would get from the Rederalists, who
bad the advantage of strong leadership in James Madison and
Goorge Washington.

New York’s congressional elections were held nearly four months
after the scheduled date, which was set by the several states as
January 4, 1789. They were postponed, mainly, becanse of a dis-
agreement within New York’s own legisiatre. The Antifederalist-
controled Assembly wanted United States Senstors and Presiden-
tial Electors to be elected by a joint State Senate-Assembly vote,
which would surely yield an Antifederalist-dominated outcome.
The State Senate, however, which was largely Federalist, stood its
ground and held up New York’s federal elections until after those
elections had already been completed, nationally. In so doing, the
Federalists achieved their main goal of keeping George Clinton,
ummmmwﬁfwmmnummq
she Conssioution (Millwood, N.Y.: KTO Press, 1979), 163,

16, Joha P. Kxminski, “Congress Proposes the Bill of Rights.” in W Begun: Chronicies

of the Early Netional Feriod, od. Swophan L. Scheckier and Richard B. Bernsaein (Albany:
N.Y. Sute Commission o the Bicesteanial of the U.S. Constitution, 1989), 97-X8.
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the only serious Antifederalist contender, out of the vice-presidential
seat. They also kept New York candidates out of the United States
Senate until mid-July 1789, and out of the House of Representatives
until late April, one month after a quorum had been reached.'?

In Virginia, the Antifederalists’ sentiments ran at least as high
as in New York_ Patrick Henry had managed to turn enough sup-
port away from James Madison that the great statesruan and poli-
tician was not chosen for the United States Senate. Madison, who
felt he had much to add to the new Congress, saw that his only
hope for election to the House of Representatives lay in the form
of campaign promises, designed 10 appease Antifederalists. He an-
nounced that he fully supported the idea of amendments to the Con-
stitution and that he even planned to compile a list of ameadments
and propose them to Congress. On that platform, he was elected.'?

When the first Congress began, New York's representatives had
not yet been elected but New York's influence was still great, partly
because the Congress met in the City of New York. Governor Clin-
ton was one of the strongest Antifederalists in the union, and most
New Yorkers were not entirely happy with the unsmended Con-
stitution. Also, in February 1789, three months before Congress
even met, New Yock sent & petition to Congress, requesting a sec-
ond Coastitutional Convention. Madison saw that the Federalists
in Congress would never gain vital public support if they did aot
approve 8 bill of rights quickly. He had another reason for haste,
as well. The day afier he announced his plan for amending the
Constitation, Virginis made an official request for a second Con-
stitutional Convention. New York made its second request to Con-
gress almost simulaneously with Virginia's. On May 4, 1789,
Madison proposed twelve amendments to Congress. This was not
the large step that the staunchest Antifederalists had hoped for, but
it did rednce the intensity of their fervor for a second convention.

By late May 1789, pressure for a bill of rights had been exerted
on the Congress by Madison, and by New York, Virginia, and Penn-
sylvania, but the body remained apathetic. A committee met to
discuss the proposals, and finally, in late August 1789, Congress
17. Gordon DenBocr, “Ths First Fedetal Rlections.” in Schechier and Bernstein, Héll

Begun, B.
18 Rutland, Bilf of Righty, 193.
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The Old Ssads Hitys, in Albaery, where the legisiomure met in the wircer of 1738-1789.
From Albanys' Tercentary: Historical Narrative Souvenir (1924).

on them for two weeks, but finally accepted the amendmeats with
only a few stylistic changes and sent them to the states for ratifica-
tion.
New Jersey, on November 20, 1789, was the first state to ratify
the amendments. New York was the seventh state to ratify; it did
sv, after very littie debate, on February 27, 1790. Ironically enough,
Virginia, one of the states with the strongest Antifederalist faction
in the union, was so divided on the subject of amendments that
it was the last of the eleven states needed 1o ratify the Bill of Rights.
Even Vermont, not admitted to the union until March, 1791, had
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already ratified the amendments. On the other hand, Virginia,
among the earliest states to express a formal regard for human rights,
thus had the honor on December 15, 1791, of casting the vote that
made the Bill of Rights an active part of the Constitution.20
Perhaps the contributions of the particular states to the Bill of
Rights are less important than the document itself, but the states
were, after all, independent entities that agreed to give up much
of that independence for a common good. The separate roles of
the several states in the creation and adoption of the Bill of Rights
is therefore important—whether they acted eagerly or with reluc-
tance. .
Some people may believe that the Antifederalists in New York
were the “losers” in the fight over the Constitution, and that they
were defeated by the forces that desired ratification. But this view
would overlook the Antifederalist role in the creation of the Bill
of Rights and would slight the instrumental influence of New York
State in the total process. The New York Antifederalists were im-
pelled by 2 variety of motives, but they were inteat upon securing
liberty to the citizens of the new nation. And through their pro-
posals in their matification docameat, their circular letter, their
natification document, their tireless political efforts, they did just
that. With New York's help, the Bill of Rights was finally ratified
on the fifteenth of December 1791, putting the fears of New York's
Antifederalists to rest, and securing the personal [iberties that are
a cornerstone of American life.

20, Rutiand, Bilf of Rights, 2D,




